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Dakota Territory Mental Health Law  
 
§ 9-10:  Hospitalization of the mentally ill: voluntary 
admissions 

 
(a) The director of any hospital may receive as a 
voluntary patient any suitable person in need of care and 
treatment, who voluntarily makes written application 
therefore.  
 
(b) If such voluntary patient gives notice in writing to 
the director of the patient’s desire to leave the 
hospital, the director shall promptly release the patient; 
provided, however, that if there are reasonable grounds 
for belief that the patient may be in need of involuntary 
care and treatment, the director may retain the patient 
for a period not to exceed seventy-two hours from receipt 
of such notice.  
 
Before the expiration of such seventy-two hour period, the 
director shall either release the patient or apply to the 
supreme court or the county court in the county where the 
hospital is located for an order authorizing the 
involuntary retention of such patient.  
 
If it be determined by the court that the patient is 
mentally ill and in need of retention for involuntary care 
and treatment in the hospital, the court shall forthwith 
issue an order authorizing the retention of such patient 
for care and treatment in the hospital, or, if requested 
by the patient, his guardian, or committee, in such other 
non-public hospital as may be within the financial means 
of the patient, for a period not exceeding sixty days from 
the date of such order.  Further application for retention 
of the patient for periods not exceeding six months, one 
year, and two year periods thereafter, respectively, may 
thereafter be made in accordance with the provisions of 
this article. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF DEADWOOD 

 
        
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 

Plaintiff, : 
       : 
 -against-     : COMPLAINT   
       : 
E.B. FARNUM, et al.    : 
    Defendants.   : 
       : 

 
 

 Plaintiff, Martha Bullock (“Mrs. Bullock”), Personal 
Representative of the Estate of Seth Bullock (“Mr. Bullock”), 
deceased, by and through her attorney, Charlie Utter, Esq., 
alleges the following: 
 

PARTIES 
 

 1. Seth Bullock is a resident of Deadwood, Dakota 
Territory.  From February 1 through February 26, 2009, Bullock 
was a voluntarily committed patient at Deadwood Psychiatric 
Hospital. 
 
 2. Defendant, E.B. Farnum, is the Deputy Secretary of the 
Deadwood Territory Department of Mental Hygiene (“DMH”).  
Defendant, Dan Dority (“Dr. Dority”) is a Unit Director of the 
Deadwood Psychiatric Hospital (“Deadwood Psychiatric” or the 
“Hospital”), a psychiatric hospital under the administration of 
DMH and located in Deadwood, Dakota Territory.  
 

JURISDICTION AND VENUE 
 
 3. This is a civil action under 42 U.S.C. § 1983 against  
E.B. Farnum, individually and in his official capacity as Deputy 
Secretary of Dakota Territory Department of Mental Hygiene, and 
Dan Dority, individually and in his Official Capacity as Unit 
Director of Deadwood Psychiatric Hospital, for violations of 
Mr. Bullock’s constitutional right to due process.  
 
 4. Jurisdiction is conferred upon this Court by 
28 U.S.C. § 1331. 
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 5. Jurisdiction is also conferred upon this Court by 
28 U.S.C. § 1343(a)(3), which creates federal jurisdiction for 
suits brought under 42 U.S.C. § 1983. 
 

6. Venue is proper in this Court pursuant to 28 U.S.C 
§ 1391(b).  All events giving rise to the claim occurred in the 
District of Deadwood, Plaintiff currently resides in the 
District of Deadwood, and Defendants Farnum and Dr. Dority 
reside in the District of Deadwood.  
 

BACKGROUND 
 
 7. In 2008, forty-three-year-old Seth Bullock, a former 
sheriff of Deadwood, began suffering from episodes of 
psychiatric disturbance, including disorientation, delusions, 
and episodes of violence. 
 

8.  On July 14, 2008, he entered treatment with 
psychiatrist Dr. Lyman Cochran (“Dr. Cochran”) at Pestent 
Medical Facility in Deadwood, Dakota Territory.  
 
 9.  Dr. Cochran diagnosed Mr. Bullock as schizophrenic, 
paranoid type.  Mr. Bullock remained in treatment with 
Dr. Cochran for approximately six months, between July 2008 and 
January 2009.  During this time period, Dr. Cochran employed 
both talk therapy and several different antipsychotic 
medications, including Haloperidol and Clozapine, to attempt to 
control Mr. Bullock’s increasingly frequent bouts of delusional 
and violent behavior. 
 

10. At 3:15 p.m. on January 31, 2009, police responded to 
a call that a barefoot and disheveled man, Mr. Bullock, was 
running in and out of traffic in downtown Deadwood.  Two police 
officers took custody of Mr. Bullock and brought him to the 
psychiatric emergency room at Deadwood Psychiatric.  

 
11.  Dr. Whitney Ellsworth, the psychiatrist on duty at the 

emergency room, examined Mr. Bullock.  Dr. Ellsworth 
administered a dose of Ativan to Mr. Bullock to control his 
agitation at 4:45 p.m.  

 
12. Mrs. Bullock arrived at 5:00 p.m.  After consulting 

with Dr. Ellsworth at the hospital and Dr. Cochran by phone, 
Mrs. Bullock decided, with Mr. Bullock’s consent, Mr. Bullock 
would enter the Hospital through state voluntary commitment 
procedures, for a stay expected to last approximately thirty 
days. 
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13. Deadwood Psychiatric Hospital is the only psychiatric 
inpatient facility within 700 miles of Deadwood. 

 
14.  On the morning of February 1, 2009, Mr. Bullock was 

voluntarily admitted to Deadwood Psychiatric through a formal 
voluntary admissions application, which was accepted by Dr. Dan 
Dority (“Dr. Dority”), the Director of the Short-Term Care Unit. 

 
15. Dr. Dority identified Mr. Bullock as being a danger to 

himself and in need of intensive care on an immediate basis in 
one of the hospital’s closed units.    

 
16. Mr. Bullock was placed in the Short-Term Care Unit.  

The medication previously prescribed by Dr. Cochran was 
continued without change.  

 
17.  According to hospital records, Mr. Bullock’s condition 

deteriorated in the days following his admission.  He was 
increasingly disoriented, to the point of not knowing where he 
was.  During the daytime hours, he wandered the halls of the 
unit and repeatedly tried to enter other patients’ rooms. 

 
18. According to hospital records, on February 12, 2009, 

Mr. Bullock had an incident with another patient, Johnny Burns 
(“Mr. Burns”), during which Mr. Bullock shouted insults and 
expletives at Mr. Burns.  Though Mr. Bullock made no violent 
moves toward Mr. Burns, Mr. Burns lunged at Mr. Bullock.  The two 
men were separated without incident.  

 
19. On February 13, 2009, according to hospital records, 

Mr. Bullock and Mr. Burns had a second altercation.  According 
to patient Sol Starr (“Mr. Starr”), Mr. Burns saw Mr. Bullock 
across the patient day room and suddenly ran at Mr. Bullock.  
Mr. Burns began punching Mr. Bullock and shouting.  When 
hospital orderlies and staff rushed in to break up the fight, 
Mr. Bullock broke the nose of a nurse, Jane Canary (“Nurse 
Canary”).  According to hospital records, Dr. Dority 
subsequently ordered that Mr. Bullock be placed in restraints.  

 
20. According to hospital records, Mr. Bullock was 

restrained against his will for fourteen hours and exhibited 
agitation until the thirteenth hour.  
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21. During that time, Mrs. Bullock was not notified of her 
husband’s condition.  When she called the Hospital on 
February 14, 2006, her requests for information were rebuffed.  

 
22.  According to hospital records, on February 14, 2009, 

Dr. Dority ordered that Mr. Bullock be placed in “soft” 
restraints during the night and sedated during the day as 
necessary.  

 
23. At 9:30 p.m. on February 19, 2009, Mr. Bullock was 

placed in restraints for the night, as had become routine.  
Mr. Bullock’s medical records indicate that a nurse or hospital 
aide was required to check on Mr. Bullock once every hour due to 
his being placed in restraints, and to indicate his safety via a 
signature on a chart.   

 
24. Mr. Bullock’s records for the night of February 19 

indicate that no nurse signed Mr. Bullock’s chart to show a 
completed check-in for over four hours.   

 
25. At approximately 1:45 a.m., Aide Silas Adams 

(“Mr. Adams”) heard a noise coming from Mr. Bullock’s room.  
Upon entering, Mr. Adams found Mr. Burns standing over the 
restrained Mr. Bullock, holding a pillow over Mr. Bullock’s 
face.  Mr. Adams wrestled Mr. Burns away from Mr. Bullock.  
Mr. Bullock was unconscious; he had stopped breathing and, 
according to Mr. Adams, was “slightly blue.”  Mr. Adams 
administered CPR immediately.  Mr. Bullock began breathing but 
did not regain consciousness.   

 
26. An unidentified nurse called the paramedics, who 

arrived within fifteen minutes and took Mr. Bullock by ambulance 
to Dakota Hospital.   

 
27. Over the course of his stay at Dakota Hospital, 

Mr. Bullock did not regain consciousness.  Mr. Bullock died at 
Dakota Hospital on February 27, 2009, from complications 
associated with the asphyxiation. 
 

CAUSE OF ACTION 
 
 28. Plaintiff alleges that Defendants’ unnecessary 
restraint of Mr. Bullock and their refusal to protect his 
security violates the Due Process Clause of the Fourteenth 
Amendment.  
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WHEREFORE, Plaintiff respectfully requests the following 
relief: 

 
A. Conscious pain and suffering; 
B. Emotional distress, mental anguish, fright, shock 

and humiliation; 
C. Physical injury, with physical pain and 

suffering; 
D. Loss of society and companionship; 
E. Economic loss; and 
F. Any such other and further relief as this Court 

deems just and proper. 
 
 
      

/s/      
Charlie Utter, Esq. 
Attorney for Plaintiff 
Utter & Hostetler, LLP 
1899 Gem Avenue 
Deadwood, DT 09990 

 
 
Dated:  December 17, 2009 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF DEADWOOD 

 
        
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 

Plaintiff, : 
       : 
 -against-     : ANSWER   
       : 
E.B. FARNUM, et al.    : 
    Defendants.   : 
       : 
 
 

Defendants, E.B. Farnum, Deputy Secretary of the Deadwood 
Territory Department of Mental Hygiene (“DMH”), and Dan Dority 
(“Dr. Dority”), Director of the Short-Term Care Unit of Deadwood 
Psychiatric Hospital (“Deadwood Psychiatric” or the “Hospital”), 
by and through their attorney, Cy Tolliver, Esq., in answer to 
the complaint in the above-titled action, admit, deny, and 
allege the following: 

 
1. Defendants admit the allegations contained in 

paragraphs 1–6, 11, 13–18, and 22–26 of the complaint. 
 
2. Defendants, upon information and belief, admit the 

allegations contained in paragraphs 7–10, and 12 of the 
complaint. 

 
3. Defendants lack sufficient information to comment on 

paragraphs 21 and 27 of the complaint. 
 

4.  With regard to paragraphs 19 and 20 of the complaint, 
Defendants admit that Mr. Bullock was restrained, but deny that 
it was against Mr. Bullock’s will, as he had signed a form upon 
admission to the Hospital authorizing whatever treatment deemed 
necessary in the professional judgment of the Hospital’s 
physicians. 

 
AFFIRMATIVE DEFENSES 

 
5. Defendants are entitled to immunity as granted by law 

including, but not limited to, qualified immunity and 
governmental employee immunity. 
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6. Defendants maintain that all decisions made in the 
course of Mr. Bullock’s treatment were professional judgments. 
 

7. Plaintiff has failed to state a claim upon which relief 
can be granted. 

 
8. Defendants reserve the right to plead additional 

affirmative defenses should they become known at a later date 
and as permitted by the Court. 
 

WHEREFORE, Defendants respectfully request that Plaintiff’s 
request for relief be denied. 
 
 
 

/s/         
Cy Tolliver, Esq. 
Attorney for Defendant 
Tolliver & Jarry, LLP 
18 Bella Union Street 
Deadwood, DT 09990 

 
 
Dated:  December 19, 2009 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF DEADWOOD 

 
        
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 

Plaintiff, : 
       : 
 -against-     : PLAINTIFF’S MOTION   
       : FOR SUMMARY JUDGMENT 
E.B. FARNUM, et al.    : 
    Defendants.   : 
       : 
 
 
 Plaintiff, Martha Bullock, by and through her attorney, 
Charlie Utter, Esq., moves for summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure, Fed. R. Civ. P. 56. 
 
 Summary judgment should be rendered if “there is no genuine 
issue as to any material fact and . . . the movant is entitled 
to a judgment as a matter of law.”  Fed. R. Civ. P. 56(c). 
 

I. THERE ARE NO GENUINE ISSUES OF MATERIAL FACT IN THE 
PRESENT CASE. 

 
Defendants, E.B. Farnum, Deputy Secretary of the Deadwood 

Territory Department of Mental Hygiene (“DMH”), and Dan Dority 
(“Dr. Dority”), Director of the Short-Term Care Unit of Deadwood 
Psychiatric Hospital (“Deadwood Psychiatric” or the “Hospital”), 
do not contest any of the key facts in Plaintiff’s complaint.  
(See Answer ¶¶ 1–4.)  The evidence of lack of treatment for Seth 
Bullock is clear-cut, and his injuries are well established.  
Defendants do not deny that Mr. Bullock died after an injury 
sustained at the Hospital.  (Answer ¶ 1.)  Defendants do, 
however, deny that the lack of treatment while Seth Bullock was 
a resident of the Hospital violated Plaintiff’s constitutional 
rights.  (Answer ¶ 4.)  Against this backdrop, it is clear that 
there are no genuine issues of material fact in the present case 
and that summary judgment should be granted. 
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II. MRS. BULLOCK IS ENTITLED TO JUDGMENT AS A MATTER OF 
LAW. 

 
A. As a Patient in a State Facility, Mr. Bullock Was 

Entitled to Substantive Due Process Protections. 
 
As a resident of a state institution, and therefore 

dependent on state care, Mr. Bullock was entitled to state 
protection of his liberty interests under the Due Process 
Clause.  In Youngberg v. Romeo, 457 U.S. 307, 324 (1982), the 
Supreme Court held that a mentally retarded man who was 
involuntarily committed to a Pennsylvania state institution had 
a constitutionally protected liberty interest under the Due 
Process Clause of the Fourteenth Amendment.  These rights 
include reasonably safe conditions of confinement, freedom from 
unreasonable bodily restraints, and such minimally adequate 
training as might reasonably be required by those interests.  
Youngberg, 457 U.S. at 315-17. 

 
Mr. Bullock was formally committed under valid procedures.  

The Youngberg Court, dealing with a similarly valid commitment, 
explicitly stated that “[t]he mere fact that [the patient] has 
been committed under proper procedures does not deprive him of 
all substantive liberty interests under the Fourteenth 
Amendment.”  Youngberg, 457 U.S. at 315.  In addition to the 
basics—adequate “food, shelter, and medical care”—the state was 
required to affirmatively protect his due process liberty 
interests.  Id. at 315.  For Romeo’s claim to safe conditions, 
the Court found a “historic liberty interest” protected 
substantively and not extinguished by “lawful confinement, even 
for penal purposes.”  Id. (citing Ingraham v. Wright, 430 U.S. 
651, 673 (1977) and Hutto v. Finney, 437 U.S. 678 (1978)).  The 
Court also found that a liberty interest in freedom from bodily 
restraint clearly existed, as reflected in the prior decisions 
of the Court.  See, e.g., Greenholtz v. Neb. Penal Inmates, 
442 U.S. 1, 18 (1979) (Powell, J., concurring in part and 
dissenting in part).  Finally, the Youngberg Court found that 
both liberty interests survived “criminal conviction and 
incarceration” and therefore must survive involuntary 
commitment.  Youngberg, 457 U.S. at 316.  In the instant case, 
the Court should extend Youngberg to find that the State was 
required to protect Mr. Bullock’s due process interests of 
liberty and security.  
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B.  Voluntary Commitment Does Not Reduce the Rights 
to Which a Patient Is Entitled.  

 
The Supreme Court has not decided on the substantive due 

process rights of individuals voluntarily committed to state 
custody.  Nonetheless, both Youngberg and lower court decisions 
indicate that voluntarily committed individuals have the same 
rights as those who are involuntarily committed. 

 
The Youngberg Court, in examining the standard of review 

for treatment of committed individuals, remarked that “persons 
who have been involuntarily committed are entitled to more 
considerate treatment and conditions of confinement than 
criminals. . . .”  457 U.S. at 321-22.  By reasonable extension, 
voluntarily committed individuals are also entitled to a higher 
standard of treatment than incarcerated persons. 

 
In Society for Good Will to Retarded Children, Inc., v. 

Cuomo, 737 F.2d 1239, 1245 (2d Cir. 1984), the Second Circuit 
held that both voluntarily and involuntarily committed 
individuals “are entitled to safe conditions and freedom from 
undue restraint.”  The court based this holding on prior Supreme 
Court holdings that suggest “there is a due process right to 
freedom from governmentally imposed undue bodily restraint for 
anyone at any time.”  Id.  Furthermore, since the Youngberg 
Court found that involuntarily committed patients cannot 
constitutionally be punished, the Second Circuit reasoned that 
“voluntary residents cannot be punished and are entitled to 
rights of personal freedom at least as great as those of prison 
inmates.”  Id. at 1246.  

 
Most critically, the court in Society for Good Will 

reasoned that, while the State of New York was not 
constitutionally required to build a school for the mentally 
retarded or to admit voluntary residents, “once it chose to 
house those voluntary residents, thus making them dependent on 
the state, it was required to do so in a manner that would not 
deprive them of constitutional rights.”  Id.  In Mr. Bullock’s 
case, while the Dakota Territory was also not required to 
construct or administer a state-run psychiatric hospital, it 
chose to do so.  Furthermore, it admitted Mr. Bullock and other 
citizens of the state who consented to be committed to state 
custody.  To find that the rights of an individual committed to 
the care of the state hinges on his or her lack of consent is to 
require a state to discriminate without reason between one 
resident and another. 
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C. Defendants’ Actions Violated Plaintiff’s 
Substantive Due Process Rights by Not Complying 
with the Youngberg Professional Judgment 
Standard.  

 
From the beginning, Mr. Bullock was deprived of the care 

and treatment required under the Youngberg professional judgment 
standard.  Youngberg, 457 U.S. at 321-22.  No reasonable medical 
professional would agree that refusing to appropriately medicate 
a patient with psychosis and delusions complies with “accepted 
professional judgment, practice, or standards.”  Youngberg, 
457 U.S. at 323.  Furthermore, Dr. Dority refused to medicate 
Mr. Bullock, then used the patient’s increasingly erratic 
behavior as a pretext for restraining the patient physically.  
These actions violate the patient’s right to freedom from undue 
bodily restraint.  

 
In determining the proper balance between “the legitimate 

interests of the State and the rights of the involuntarily 
committed to reasonable conditions of safety and freedom from 
unreasonable restraints,” Youngberg, 457 U.S. at 321, the Court 
adopted a standard of “professional judgment.”  Id.  That is, a 
decision about care for an individual committed to state care, 
if made by a professional, would be “presumptively valid; 
liability may be imposed only when the decision by the 
professional is such a substantial departure from accepted 
professional judgment, practice, or standards as to demonstrate 
that the person responsible actually did not base the decision 
on such judgment.”  Youngberg, 457 U.S. at 323.  The Court 
emphasized that judges should not be in the business of second-
guessing professionals, and therefore this standard was to be 
“lower than the ‘compelling’ or ‘substantial’ necessity tests.”  
Id. at 322. 

 
Finally, the injuries Mr. Bullock suffered as a result of 

the Hospital’s refusal to treat his illness—injuries sustained 
when a group of nurses tackled Mr. Bullock—are just the 
culminating chapter in the story of the Hospital’s neglect.  The 
Hospital did not comply with the Youngberg professional judgment 
standard in their treatment of Mr. Bullock.  
 



7-14 

CONCLUSION 
 

 For the foregoing reasons, Plaintiff respectfully requests 
the Court to grant summary judgment in her favor. 
 

/s/      
Charlie Utter, Esq. 
Attorney for Plaintiff 
Utter & Hostetler, LLP 
1899 Gem Avenue 
Deadwood, DT 09990 

 
 
Dated:  January 5, 2010 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF DEADWOOD 

 
        
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 

Plaintiff, : 
       : 
 -against-     : DEFENDANTS’ CROSS-MOTION 
       : FOR SUMMARY JUDGMENT 
E.B. FARNUM, et al.    : 
    Defendants.   : 
       : 
 
 

Defendants, E.B. Farnum and Dr. Dan Dority, by and through 
their attorney, Cy Tolliver, Esq., respectfully move for entry 
of summary judgment in Defendants’ favor pursuant to Rule 56 of 
the Federal Rules of Civil Procedure.  Summary judgment should 
be rendered if “there is no genuine issue as to any material 
fact and . . . the movant is entitled to a judgment as a matter 
of law.”  Fed. R. Civ. P. 56(c). 
 

FACTS 
 

Plaintiff, Martha Bullock (“Mrs. Bullock”) checked her 
husband, Seth Bullock (“Mr. Bullock”), into Defendant facility, 
Deadwood Psychiatric Hospital (the “Hospital”), on February 5, 
2006, for a limited-term voluntary commitment.  Mr. Bullock was 
suffering from severe delusions and paranoia as a result of a 
severe form of schizophrenia.  Doctors at the Hospital 
determined that Mr. Bullock’s illness was nearly untreatable.  
When Mr. Bullock’s delusions made him violent, Hospital staff 
determined that he needed to be restrained, for the safety of 
himself and others.  At no time did the restraints change the 
nature of Mr. Bullock’s commitment, which was at all times 
voluntary, changeable at the will of Mr. and Mrs. Bullock.  
  

ARGUMENT 
 

I. THERE IS NO GENUINE ISSUE OF MATERIAL FACT. 
 
Plaintiff should not be granted summary judgment.  

Plaintiff’s claim attempts to reach for protections that the 
Supreme Court has declared do not exist.  See DeShaney v. 
Winnebago County Dep’t of Soc. Servs., 489 U.S. 189, 189 (1989) 



7-16 

(holding that the Due Process Clause “is phrased as a limitation 
on the State’s power to act, not as a guarantee of certain 
minimal levels of safety and security”).  Against this backdrop, 
it is clear that there is no genuine issue of material fact in 
the present case and that summary judgment may be granted. 

 
II. THE STATE OWES NO DUE PROCESS PROTECTIONS UNLESS A 

SPECIAL RELATIONSHIP EXISTS BETWEEN STATE AND 
PLAINTIFF. 

 
When the State holds someone against his will, the State 

has a duty “to assume some responsibility for his safekeeping 
and general well-being.”  DeShaney, 489 U.S. at 199-200.  This 
responsibility is derived from the Due Process Clause of the 
Fourteenth Amendment, which provides that “[n]o State shall 
. . . deprive any person of life, liberty, or property, without 
due process of law.”  U.S. Const. amend. XIV, § 1.  But the 
Clause confers “no affirmative right to governmental aid,” 
DeShaney, 489 U.S. at 196, except in “limited circumstances” in 
which the Constitution “imposes upon the State affirmative 
duties of care and protection with respect to particular 
individuals,” id. at 198.  For example, states are required to 
provide medical care to incarcerated prisoners.  Because of the 
deprivation of liberty during incarceration, the prisoner is 
unable to care for himself, and the State may not withhold 
necessary care because of the Eighth Amendment’s prohibition on 
cruel and unusual punishment.  See Estelle v. Gamble, 429 U.S. 
97, 103–104 (1976) (finding that a prison inmate “must rely on 
prison authorities to treat his medical needs; if the 
authorities fail to do so, those needs will not be met,” and 
holding that “[t]he infliction of such unnecessary suffering is 
inconsistent with contemporary standards of decency”). 
 

A. A Special Relationship Arises Only from 
Involuntary Commitment or Affirmative Government 
Action. 

 
Courts have interpreted the Supreme Court’s decision in 

DeShaney as providing due process rights only for a “very narrow 
class of persons who stand in a ‘special relationship’ with the 
state.”  Walton v. Alexander, 44 F.3d 1297, 1299 (5th Cir. 
1995).  This special relationship “only arises when a person is 
involuntarily confined or otherwise restrained against his will 
pursuant to a governmental order or by the affirmative exercise 
of state power.”  Id.  
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B. Voluntary Commitment Is Not an Affirmative Act of 
State Power Creating a Special Relationship.  

 
The State’s affirmative act of restraining an individual’s 

freedom is the “trigger” for the protections of the Due Process 
Clause.  DeShaney, 489 U.S. at 204.  When an individual 
voluntarily places himself in the care of the State, the State 
has taken no such affirmative act.  The State does not gain a 
due process duty merely by recognizing the vulnerability of 
mentally ill patients and providing them a facility to 
voluntarily check into. As the Court noted in DeShaney, 489 U.S. 
at 200, “the affirmative duty to protect arises not from the 
State’s knowledge of the individual’s predicament,” or even from 
“its expressions of intent to help him, but from the limitation 
which it has imposed on his freedom to act on his own behalf.” 

 
In the case at hand, the State did not affirmatively 

deprive Mr. Bullock of any liberty interest.  Only in situations 
where a state affirmatively acts to deprive an individual of his 
liberty does a duty arise from the Fourteenth Amendment. In 
Walton, 44 F.3d at 1299, the Fifth Circuit found that a student 
voluntarily residing at a state school had no special 
relationship with the school.  Though the plaintiff “forfeited a 
portion of his autonomy,” he attended the school “through his 
own free will.”  Id. at 1305.  This is nearly indistinguishable 
from Mr. Bullock’s case.  As in Walton, Mr. Bullock had a 
choice:  to enter a state institution, or a private institution.  
He made a free choice to enter the state institution, and 
therefore he is not in a position to demand that the state 
provide him with special protections. 

 
C. Mr. Bullock Was Voluntarily Committed, Therefore 

There Was No Special Relationship, and No Due 
Process Protections Were Owed. 

 
Mr. Bullock was voluntarily admitted to Deadwood 

Psychiatric Hospital.  There was no coercion involved in his 
entry, firmly removing him from a situation in which he could 
claim Youngberg protections.  In fact, the State did not 
intervene at any point in Mr. Bullock’s until his erratic 
behavior on January 31, 2009 necessitated police intervention. 
Even after that, the State left Mr. Bullock alone until he asked 
the State for help.  

 
Mr. Bullock was free to leave at any time.  See Walton, 

44 F.3d at 1305.  Insofar as he had this freedom, he had the 
freedom to act on his own behalf (as did his wife, who had power 
of attorney).  Therefore, Defendants owed no special duty or 
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protection to Mr. Bullock.  Because he was voluntarily committed 
(Compl. ¶ 11) and could therefore request release at any time, 
he was not in the State’s custody and therefore not in a special 
relationship with the State.  
 

CONCLUSION 
 
 For the foregoing reasons, the Court should grant 
Defendant’s motion for summary judgment. 
 
 
 

/s/         
Cy Tolliver, Esq. 
Attorney for Defendant 
Tolliver & Jarry, LLP 
18 Bella Union Street 
Deadwood, DT 09990 

 
 
Dated:  January 9, 2010 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF DEADWOOD 

 
        
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 

Plaintiff, : 
       : 
 -against-     : OPINION AND ORDER   
       : GRANTING DEFENDANTS’ 
E.B. FARNUM, et al.    : MOTION FOR SUMMARY 
    Defendants.   : JUDGMENT 
       : 
 
 
SWEARENGEN, J. 
 

INTRODUCTION 
 

 Martha Bullock, personal representative of the estate of 
Seth Bullock (“Mr. Bullock”), decedent, brings an action under 
42 U.S.C. § 1983 alleging a violation of Mr. Bullock’s 
constitutional rights of personal security and freedom from 
undue restraint, guaranteed by the Due Process Clause of the 
Fourteenth Amendment.  Defendants claim that their actions have 
not violated any of decedent’s constitutional rights.  The 
parties cross-filed motions for summary judgment under Rule 56 
of the Federal Rules of Civil Procedure.  For the following 
reasons, this Court grants Defendants’ motion for summary 
judgment and denies Plaintiff’s motion for summary judgment. 
 

FINDINGS OF FACT 
 
 Plaintiff is a resident of Deadwood and the widow of the 
decedent, Mr. Bullock.  Mr. Bullock was the sheriff of Deadwood 
until early 2005, when he elected to retire early for personal 
reasons.  Mr. Bullock began seeking treatment for psychiatric 
disturbances in July 2008.  According to his medical records, 
Mr. Bullock was diagnosed as schizophrenic, paranoid type.  
After approximately six months of outpatient treatment with no 
significant improvement, he chose to enter inpatient treatment 
at Deadwood Psychiatric Hospital (the “Hospital”). 
 
 Deadwood Psychiatric Hospital is a state-run institution 
providing inpatient and outpatient care for the mentally ill, 
operated by the Dakota Territory Department of Mental Hygiene, 
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which is administered by Defendant Deputy Secretary E.B. Farnum.  
The Hospital is the only such institution within 700 miles of 
Deadwood.  For inpatient care, individuals must be committed to 
the State’s care, through either involuntary or voluntary 
procedures.  Because he chose to enter care at the Hospital and 
was competent to make such a decision, Mr. Bullock became a 
voluntarily committed patient.  See Dakota Territory Mental 
Hygiene Law § 9-10.  Mr. Bullock completed all forms accurately, 
and he was admitted to the hospital by acceptance of Defendant 
Dr. Dan Dority (“Dr. Dority”), the psychiatric physician on duty 
and Director of the Short-Term Care Unit at the Hospital. 
 
 Plaintiff alleges that, while a patient at the Hospital, 
Mr. Bullock was denied proper care; that is, he was not given 
proper medication and was unduly restrained for long periods of 
time.  Indeed, it was an incident during one of these periods of 
restraint that gave rise to Plaintiff’s complaint.  According to 
the account of Mr. Sol Starr, a patient in the unit, Mr. Bullock 
was suffocated by Mr. Johnny Burns, another patient in the unit, 
while Mr. Bullock was restrained in his bed.  The parties do not 
dispute the essential elements of Mr. Starr’s account.  When he 
was found by hospital staff, Mr. Bullock was unconscious.  
Hospital staff administered CPR, but Mr. Bullock had to be 
transferred to the emergency room at Dakota Hospital.  He never 
recovered consciousness, and died at Dakota Hospital eight days 
later, on February 27, 2009.  Plaintiff filed her complaint 
dated December 17, 2009. 
 

DISCUSSION 
 

Pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, both Plaintiff and Defendants filed motions 
contending that there are no genuine issues of material fact and 
that judgment should be granted as a matter of law.  See Fed. R. 
Civ. P. 56(c).  Based on the pleadings on file and the 
concessions made by both parties, the Court finds that there are 
no genuine issues of material fact. 

 
Issues of fact aside, this case turns on whether 

voluntarily committed residents of state institutions are 
entitled to the same due process protections under the 
Fourteenth Amendment that are accorded to involuntarily 
committed individuals.  For the following reasons, this Court 
concludes that they are not.  

 
The State does not owe its citizens a general duty of 

protection or government aid, “even where such aid may be 
necessary to secure life, liberty, or property interests of 
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which the government itself may not deprive the individual.”  
DeShaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 189, 
196 (1989).  That is, the protections of the due process apply 
to governmental action or interference.  In order to claim such 
protection, a claimant must establish that there has been a 
triggering state action or a special relationship that places 
the claimant in a position requiring protection.  See, e.g., id. 
at 198-200; Walton v. Alexander, 44 F.3d 1297, 1302 (5th Cir. 
1995); Torisky v. Schweiker, 446 F.3d 438, 444 (3d Cir. 2006).  
In general, the state action is characterized as a deprivation 
of liberty by the state that prevents an individual from caring 
for himself, thus giving rise to a need for due process 
protections.  See, e.g., Estelle v. Gamble, 429 U.S. 97, 106 
(1976) (holding that the Eighth Amendment’s prohibition on cruel 
and unusual punishment requires the state to provide adequate 
medical care to incarcerated prisoners).  

 
In the instant case, the State did not act to deprive 

decedent of his liberty.  In fact, decedent came to the State 
voluntarily, to avail himself of services—round-the-clock 
psychiatric care—that the State is under no obligation to 
provide.  In Youngberg v. Romeo, 457 U.S. 307, 307 (1982), the 
Supreme Court held that an involuntarily committed, mentally 
retarded man had constitutionally protected liberty interests 
under the Due Process Clause of the Fourteenth Amendment, 
including “reasonably safe conditions of confinement, freedom 
from unreasonable bodily restraints, and such minimum training 
as reasonably might be required by these interests.”  The Court 
was explicit in its opinion that once a state chose to provide 
services, it must do so in constitutionally adequate manner.  
Id. at 317 (stating for institutionalized persons, a state’s 
“duty to provide certain services and care exist”).  Therefore, 
institutions such as in Youngberg and the instant case could not 
deprive residents of basic needs such as food, shelter, 
clothing, and medical care.  Yet Plaintiff does not contend that 
Defendants deprived decedent of any of these basic needs.  
Plaintiff’s Motion argues instead that Defendants violated 
decedent’s rights by causing him to be unnecessarily restrained 
and for not protecting him from the attack by another patient.  

 
Beyond the requisite professional obligations owed by a 

hospital to its patients (which no doubt include the 
aforementioned food, clothing, and shelter), a State does not 
owe further duties to citizens who voluntarily place themselves 
in state care.  In 1989, the Supreme Court made this clear in 
DeShaney v. Winnebago, 489 U.S. 189, 197, when it held “as a 
general matter” that “a State’s failure to protect an individual 
against private violence simply does not constitute a violation 
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of the Due Process Clause.”  In that case, petitioners argued 
that once the State’s department of social services had 
intervened in the case of a boy being physically abused by his 
father, the State assumed a “special relationship” with the boy.  
Id. at 189.  In undertaking to protect the boy “by word and 
deed,” petitioners argued, the State acquired an affirmative 
duty “in a reasonably competent fashion.”  Id. at 197.  The 
Supreme Court, however, flatly rejected this argument.  The 
Court reasoned that its precedent stood “only for the 
proposition that when the State takes a person into its custody 
and holds him there against his will, the Constitution imposes 
upon it a corresponding duty to assume some responsibility for 
his safety and general well-being.”  Id. at 199-200 (emphasis 
added).  Close to twenty years of interpretation consistent with 
that opinion binds us.  Therefore, this Court holds that 
voluntarily committed patients do not have the same due process 
protections as those patients who enter state institutions under 
involuntary commitment procedures. 

 
The State has no obligation under the Due Process Clause to 

protect its citizens from violence at the hands of private 
actors, see Walton, 44 F.3d at 1303, because the purpose of the 
Due Process Clause is to protect citizens from the State.  Both 
decedent and his attacker, Johnny Burns, were voluntarily 
admitted patients at Deadwood Psychiatric Hospital.  Given our 
holding above, we conclude that the State owed no more either to 
Mr. Bullock or to Mr. Burns than it owes to any private citizen.  
Further, while professional duties clearly prohibit the reckless 
or negligent medical care, there is no indication from 
Mr. Bullock’s medical records that decisions about his treatment 
were made with anything less than professional judgment.  As 
records indicate, it was necessary for Mr. Bullock to be 
restrained because of the injury Mr. Bullock caused to Hospital 
staff.  The State fulfilled its duties to Mr. Bullock, none of 
which rise to the level of constitutional protections.  
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CONCLUSION 
 
 Defendants’ motion for summary judgment is GRANTED, and 
Plaintiff’s motion for summary judgment is DENIED.  Judgment 
shall be entered accordingly. 
 
 IT IS SO ORDERED. 
 
 
 

/s/         
Hon. Al Swearengen 
United States District Judge 
United States District Court 
Southern District of Deadwood 

 
 
Dated:  February 19, 2010 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF DEADWOOD 

 
        
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 

Plaintiff, : 
       : 
 -against-     : NOTICE OF APPEAL   
       : 
E.B. FARNUM, et al.    : 
    Defendants.   : 
       : 
 
 

NOTICE IS HEREBY GIVEN that Martha Bullock, 
personal representative of the estate of Seth Bullock, 
Plaintiff in the above-captioned action, appeals to 
the United States Court of Appeals for the Seventeenth 
Circuit from the Order dated February 19, 2010, 
granting Defendants’ motion for summary judgment and 
denying Plaintiff’s motion for summary judgment. 

 
 
 

/s/      
Charlie Utter, Esq. 
Attorney for Plaintiff 
Utter & Hostetler, LLP 
1899 Gem Avenue 
Deadwood, DT 09990 

 
 
Dated:  February 21, 2010 
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UNITED STATES COURT OF APPEALS 
FOR THE SEVENTEENTH CIRCUIT 

 
___________________________________ 
       : 
MARTHA BULLOCK, Personal   : 
Representative of the Estate of  : 
Seth Bullock, deceased,   : 
    Appellant, : 

 : 
 -against-     : ORDER GRANTING APPEAL 
       : 
E.B. FARNUM, et al.    : 
    Appellee.  : 

: 
 
 
STUBBS, J. 
 

An application for appeal having been made from the final 
judgment entered by the United States District Court for the 
Southern District of Deadwood, dated April 19, 2010, and upon 
consideration thereof, it is hereby: 

 
ORDERED, that said appeal be GRANTED and that the appeal be 

set down for argument.  Said appeal shall address the following 
question: 

 
Whether a State owes affirmative constitutional duties 
of care and protection, under the Due Process Clause 
of the Fourteenth Amendment, to individuals 
voluntarily admitted to state custody. 

 
 
 

/s/         
Hon. Joan E. Stubbs 
Circuit Court Chief Judge 
United States Court of Appeals 
Seventeenth Circuit 

 
 
Dated:  March 26, 2010 
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